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US. Customs Service 
(T.D. 76-168) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal Re- 
serve Bank of New York for the Hong Kong dollar, Iran rial, Philippines peso, 
Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 28, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buy- 
ing rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
‘use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


MAG 4, 1076... ae DG ds $0. 2042 
DEO, 25 1976.3 sian 7- a gth de Bu atlaecan dhs . 2042 
May 26, AQ?6: 5 25 3.03 Gachabness. ud -Aces . 2042 
WHR ST ADT cla 8 ie se deeb Soe . 2042 
Mae 28-3976. rie . 2040 
Tran rial: 
May O4-78" 197055,2). 2) ova, poles ish $0. 0143 : 


Philippines peso: 


Mae OT ne ye $0. 1325 
Day Ti 1000. ae se a . 1325 
Meee U6 AGT. ee eae gk Ose Oe . 1325 
Mag. 97, YO0W es 2 o pcece cas 0 tel es . 1325 


May 28,1976. « « ccvcccccecccecgecs toi ee 
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Singapore dollar: 


rt 


May 24, (076 .2:25525 Soe eee $0. 4030 

May 25, 1976.03.50 eee ee . 4035 

May 26, 1976.0 (25325 ee eee . 4035 

May 27,:1976__/>.---_-.---.--- ee r3 4035 

May-28, 1976. CALLAO IIS ted . 4030 
Thailand baht (tical): 

May 24-28, 2076.02 os 206s se cues ce aescecee $0. 0490 
(LIQ-3) 


for Joun B. O’Loveatin, 
Director, 


JAMES D. CoLEMAN, | 
Duty Assessment Division. 


(T.D. 76-169) 
Foreign currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 28, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 76-121 for the 
following country. Therefore, as to entries covering merchandise ex- 

* ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, 
conversion shall be at the following daily rates: 


Ireland pound: 


May 26, 1976__.....c. ss 5 uegecaes $1. 7858 
May 26, 1076... .-..3.2.2s- seen ROE. hes 1.7710 
May 27, 1076... ...4..¢:6..0s os. aeeb eae 1.7705 


May 28, 1976... .cccetee et ee 
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Sri Lanka rupee: 
Daay 28; 1976... Sepisadusw dz, iG4) $0. 1150 
United Kingdom pound: 
eee ee $1. 7858 
SR ee a 1. 7710 
BRGY 29, 1910. - 0.02 2 hear ne hngn ane 1. 7705 
PEN ty BT ks cos eee ee eae 1. 7595 
(LIQ-3) 


JAMES D. CoLEMAN, 
for Joun B. O’Lovucatin, 
Director, 

Duty Assessment Division. 


[Published in the FepERAL ReaistTerR June 18, 1976 (41 FR 24731)] 


(T.D. 76-170) 
Customs Field Organization—Customs Regulations amended 


Changes in the Customs field organization, sections 1.2(c) and 1.3(d), 
Customs Regulations, amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., June 8, 1976. 


TITLE 19—CUSTOMS DUTIES 
CuaptTer I—UNnItTeEp States Customs SERVICE 
PART 1 — GENERAL PROVISIONS 


On March 10, 1976, there was published in the Feprrat ReGistEr 
(41 FR 10230) a notice of a proposal to revoke the designation of 
Morristown “and Waddington, New York, Customs Region I, as 
Customs ports of entry in the Ogdensburg, New York, Customs 
district (Region I), and to instead designate Morristown and Wadding- 
ton, New York, as Customs stations under the supervision of the 
port of Ogdensburg, New York. No comments were received in 
response to this proposal. 

Accordingly, by virtue of the authority vested in the President 
by section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
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(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17, 1951 (3 CFR Ch. I), 
and pursuant to authority provided by Treasury Department Order 
No. 190, Rev. 11 (41 FR 20198), the designation of Morristown, 
New York, and Waddington, New York, as Customs ports of entry 
in the Ogdensburg, New York, Customs district (Region I) is hereby 
revoked and Morristown, New York, and Waddington, New York, 
are hereby designated as Customs stations under the supervision of 
the port of Ogdensburg, New York. 

To reflect these changes, the table in section 1.2(c) of the Customs 
Regulations (19 CFR 1.2(c)) is amended by deleting ‘‘Morristown” 
and ‘‘Waddington” in the column headed ‘Ports of entry” in the 
Ogdensburg, New York, Customs district (Region I). The table in 
section 1.3(d) of the Customs Regulations (19 CFR 1.3(d)) is amended 
by adding in the column headed “Customs stations”, ‘‘Morristown, 
N.Y.” and “Waddington, N.Y.” after “Jamieson’s Line, N.Y.” in 
the list of Customs stations in the Ogdensburg, N.Y., Customs dis- 
trict, and by adding ‘Ogdensburg, N.Y.’’ opposite each new entry 
in the column headed ‘Ports of entry having supervision.” 


(Sec. 1, 37 Stat. 434, sec. 1, 38 Stat. 623, as amended (19 U.S.C. 1, 2)). 


Effective date. This améndment shall become effective 30 days after 
publication in the FepERAL Reeister. (095893) 


(ADM-9-03) 


Davin R. Macponatp, 
Assistant Secretary of the Treasury. 


[Published in the FeprrRAt Reaister June 18, 1976 (41 FR 24702)] 


(T.D. 76-171) 


Instruments of International Traffic 


Certain woven polypropylene bags fitted with polyethylene liners 
designated as instruments of international traffic 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 11, 1976. 


It has been established to the satisfaction of the U.S. Customs 
Service that woven polypropylene bags, each fitted with a poly- 
ethylene liner, measuring 35 inches by 35 inches by 54 inches when 
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filled, permanently marked for return to Amoco Chemicals Corpora- 
rion, Decatur, Alabama, and used for the transportation of dry 
chemicals, are substantial, suitable for and capable of repeated use, 
and are used in significant numbers in international traffic. 

Under the authority of section 10.41a(a)(1), Customs Regulations 
(19 CFR 10.41a(a)(1)), I hereby designate the above-described woven 
polypropylene bags, each fitted with a polyethylene liner, as ‘“‘instru- 
ments of international traffic’? within the meaning of section 322(a), 
Tariff Act of 1930, as amended (19 U.S.C. 1322(a)). These articles 
may be released under the procedures set forth in section 10.41a, 
Customs Regulations (19 CFR 10.41a). (102130) 


(BOR-7-07) 


Aurrep G, SCHOLLE, 
Acting Director, 
Carriers, Drawback and Bonds Division. 


{Published in the FeprrAL Reeister June 18, 1976 (41 FR 24731)] 


(T.D. 76-172) 
Instruments of International Traffie 


Certain stainless steel tanks designated as instruments of 
international traffic 


DEPARTMENT OF THE TREASURY, 
OFFICE. OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 11, 1976. 


It has been established to the satisfaction of the U.S. Customs 
Service that stainless steel tanks with a capacity of 5290 U.S. gallons, 
20 feet long, 8 feet wide, and 8 feet high, in a 20-foot ISO frame, and 
used for the transportation of liquid chemicals, are substantial, suitable 
for and capable of repeated use, and are used in significant numbers in 
international traffic. 

The tanks have a permanent metal manufacturer’s plate with the 
letters “BSL” affixed, are marked ‘“DOT-E 7005,” and have the 
serial number of the individual tank, the name of the owner, Cie. des 
Containers Reservoirs, Paris, France, and the name of the lessee, 
Pennwalt Corporation, or its Netherlands affiliate, Fabriek Van 
Chemische Producten Vondelingenplaat B.V., painted thereon in a 
permanent manner. 
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Under the authority of section 10.41a(a)(1), Customs Regulations 
(19 CFR 10.41a(a)(1)), I hereby designate the above-described 
stainless steel tanks as ‘‘instruments of international traffic” within 
the meaning of section 322(a), Tariff Act of 1930, as amended (19 
U.S.C. 1322(a)). These tanks may be released under the procedures 
set forth in section 10.41a, Customs Regulations (19 CFR 10.41a). 
(102130) 

(BOR-7-07) 
ALFRED G. ScHOLLE, 
Acting Director, 
Carriers, Drawback and Bonds Division. 


{Published in the FeprerRAL ReeaisterR June 18, 1976 (41 FR 24731)] 


(T.D. 76-173) 
Countervailing duties—Cheese from Finland 


Notice of countervailing duties to be imposed under section 303, Tariff Act of 
1930, as amended, by reason of the payment or bestowal of a bounty or grant 
upon the manufacture, production or exportation of cheese from Finland 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuapter [—Unitep States Customs SERVICE 
PART 159 — LIQUIDATION OF DUTIES 


On December 16, 1975, a ‘Notice of Preliminary Countervailing 
Duty Determination” was published in the Frprrat RecistER 
(41 FR 58323). The notice stated that on the basis of an investigation 
conducted pursuant to section 159.47(c), Customs Regulations (19 
CFR 159.47(c)), a preliminary determination was made that bounties 
or grants are being paid or bestowed, directly or indirectly, within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303) (referred to in this notice as ‘‘the Act’’) on the manufacture, 
production or exportation of cheese from Finland. Measures prelimi- 
narily determined to constitute bounties or grants included an export 
subsidy, a milk support payment, freight rate assistance, regional 
support, and interest rate assistance for plant modernization. 
207-364—76——2 





cena a 











CUSTOMS 9 


The notice further stated that before a final determination would 
be made in the proceeding, consideration would be given to any 
relevant data, views or arguments submitted in writing within 30 
days from the date of publication of the notice of preliminary 
determination. 

After consideration of all information received, it is hereby de- 
termined that bounties or grants are being paid or bestowed, directly 
or indirectly, on exports of cheese from Finland within the meaning 
of section 303 of the Act. The bounties or grants are in the form 
of an export subsidy, a milk support payment, freight rate assistance, 
regional support, and interest rate support for plant modernization. 

Accordingly, notice is hereby given that cheese imported directly 
or indirectly from Finland, if entered, or withdrawn from warehouse, 
for consumption on or after the date of publication of this notice in 
the Freperay Reeaister, will be subject to payment of countervailing 
duties equal to the net amount of any bounty or grant determined 
or estimated to have been paid or bestowed. 

Effective on or after the date of publication of this notice in the 
FreperAL Recister and until further notice, upon the entry for 
consumption or withdrawgl from warehouse for consumption of such 
dutiable cheese from Finland, which benefit from these bounties 
or grants and are subject to this order, liquidation shall be suspended 
pending declarations of the net amounts of the bounties or grants 
paid. 

Notwithstanding the above, a “Notice of Waiver of Countervailing 
Duties” is being published concurrently with this order which covers 
cheese from Finland in accordance with section 303(d) of the Act. 
At such time as the waiver ceases to be effective, in whole or in part, 
a notice will be published setting forth the deposit of estimated coun- 
tervailing duties which will be required at the time of entry, or with- 
drawal from warehouse, for consumption of each product then sub- 
ject to the payment of countervailing duties. 

The table in section 159.47 (f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting in the column headed ‘‘Country”, 
the name “Finland’’. The column headed “Commodity” is amended 
by inserting the word ‘Cheese’. The column headed ‘Treasury 
Decision” is amended by inserting the number of this Treasury De- 
cision, and the words “Bounty Declared—Rate”’ in the column headed 
““Action’’. 
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This notice is published pursuant to section 303 of the Act. (R.S. 
251, sections 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2050; 
19 U.S.C. 66, 1303, as amended, 1624). 


(APP-4-05) 


Vernon D. AcrEx, 
Commissioner of Customs. 


Approved June 14, 1976, 
Davin R. Macponatp, 
Assistant Secretary of the Treasury. 


[Published in the FeprerAt Register June 18, 1976 (41 FR 24702] 


(T.D. 76-174) 


Waiver of Countervailing Duties—Cheese, from Finland 


Determination under section 303(d), Tariff Act of 1930, as amended, to 
waive countervailing duties 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., June 14, 1976. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—Unrirep Srates Customs SERVICE 
PART 159 — LIQUIDATION OF DUTIES 


In T.D. 76-173, published concurrently with this determination, it 
has been determined that bounties or grants within the meaning of 
section 303 of the Tariff Act of 1930, as amended (19 U.S.C. 1303), 
are being paid or bestowed, directly or indirectly, upon the manu- 
facture, production or exportation of cheese from Finland. 

Section 303(d) of the Tariff Act of 1930, as added by the Trade Act 
of 1974 (Pub. L. 93-618), January 3, 1975), authorizes the Secretary 
of the Treasury to waive the imposition of countervailing duties during 
the 4-year period beginning on the date of enactment of the Trade 
Act of 1974 if he determines that: 

(1) Adequate steps have been taken to reduce substantially or 
eliminate during such period the adverse effect of a bounty or grant 
which he had determined is being paid or bestowed with respect to 
any article or merchandise; 
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(2) There is a reasonable prospect that, under section 102 of the 
Trade Act of 1974, successful trade agreements will be entered into 
with foreign countries or instrumentalities providing for the reduc- 
tion or elimination of barriers to or other distortions of international 
trade; and 

(3) The imposition of the additional duty under this section with 
respect to such article or merchandise would be likely to seriously 
jeopardize the satisfactory completion of such negotiauons. 

Based upon analysis of all the relevant factors and after consulta- 
tions with interested agencies, I have concluded that steps have been 
taken to reduce substantially the adverse effects of the bounty or 
grant. Specifically, the Government of Finland has agreed to reduce 
the export subsidy on emmenthaler cheese, which comprises 70% 
of total Finnish cheese exports to the United States, by 30¢ per 
pound by the end of 1976. A further reduction of 10¢ per pound on 
cuts and 21¢ per pound on blocks and any remaining export subsidy 
on wheels may be required during 1977 for continuation of the 
waiver, depending on market conditions at the end of 1976. The 
waiver is conditioned on the ratio of emmenthaler wheels, cuts, and 
blocks exported to the U.S. remaining at approximately their present 
relationship. Finally the waiver is conditioned on the absence of 
aggressive marketing of cheese exports to the U.S. other than emmen- 
thaler, the effect of which is to increase these quantities beyond 
historic levels. 

After consulting with appropriate agencies, including the Depart- 
ment of State, the Office of Special Representative for Trade Negotia- 
tions, and the Department of Agriculture, I have further concluded 
(1) that there is a reasonable prospect that, under section 102 of the 
Trade Act of 1974, successful trade agreements will be entered into 
with foreign countries or instrumentalities providing for the reduction 
or elimination of barriers to or other distortions of international trade; 
and (2) that the imposition of countervailing duties on cheese from 
Finland would be likely to seriously jeopardize the satisfactory com- 
pletion of such negotiations. 

Accordingly, pursuant to section 303(d) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303(d)), I hereby waive the imposition of 
countervailing duties as well as the suspension of liquidation ordered 
in T.D. 76-173 on cheese from Finland. 

This determination may be revoked, in whole or in part, at any time 
and shall be revoked whenever the basis supporting such determina- 
tion no longer exists. Unless sooner revoked or made subject to a reso- 
lution of disapproval adopted by either House of the Congress of the 
United States pursuant to section 303(e) of the Tariff Act of 1930, 
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as amended (19 U.S.C. 1303(e)), this waiver of countervailing duties 
will, in any event, by statute cease to have force and effect on Jan- 
uary 4, 1979. 

On or after the date of publication in the Freprrat Reeisrer of a 
notice revoking this determination in whole or in part, the day after 
the date of adoption by either House of Congress of a resolution dis- 
approving this “Waiver of Countervailing Duties”, or January 4, 1979, 
whichever occurs first, countervailing duties will be assessable on cheese 
imported directly or indirectly from Finland in accordance with T.D. 
76-173 published concurrently with this determination. 

The table in section 159.47(f) of the Customs Regulations (19 
CFR 159.47(f)) is amended by inserting after the last entry from 
Finland under the commodity heading ‘“‘Cheese”’ the number of this 
Treasury Decision in the column heading ‘‘Treasury Decision’, and 
the words “Imposition of countervailing duties waived” in the 
column headed ‘‘Action’’. 

(R.S8, 251, sees: 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2051, 2052; 19 
U.S.C, 66,1303, as amended, 1624). 

(APP-4-05) 


Davin R. Macponatp, 
Assistant Secretary of the Treasury. 


’ 


[Published in the FeprerAn Reaister June 18, 1976 (41 FR 24703)] 


207-364—76——3 








GENERAL NOTICE 


Customhouse Brokers 
Notice of Rescheduling of October 1976 Customhouse Broker Examination 


Pursuant to section 111.13(b) of the Customs Regulations (19 CFR 
111.13(b)), the October 1976 examination for a Customhouse broker’s 
license would normally be scheduled to be given at each district office 
on October 4, 1976, the first Monday in October. Because of the 
observance of the Jewish holiday of Yom Kippur however, the October 
1976 Customhouse broker’s license examination has been rescheduled 
to Wednesday, October 6, 1976. All Customs districts will be notified 
to reschedule the examination accordingly. Dated June 14, 1976. 
(095939) 


(ADM-9-03) 


Vernon D. AcrEE, 
Commissioner of Customs. 


[Published in the FeprerAt Recister June 18, 1976 (41 FR 24731)] 
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IS 


Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1171) 
Tue Unirep States v. Tue Twin Wintons, No. 75-29 (—F. 2d 


1. CLASSIFICATION OF ImportTs—CERAMIC PRopuUcTS-STONEWARE- 
TSUS 
Customs Court judgment, 74 Cust. Ct. 115, C.D. 4594, 395 F. 
Supp. 1397 (1975), sustaining appellee-importer’s claim that certain 
imported ceramic decanters are classifiable under item 533.31, 
TSUS, as articles of ‘fine-grained stoneware,” and not under item 


533.71, as decanters of “nonbone chinaware,’’ as originally classi- 
fied, reversed. 


2. EvIDENCE-SAMPLE OF Goops 


On the controlling factual issue of opaqueness, the sample of the 
goods is a potent witness, and, when examined visually pursuant 
to appellee’s invitation, it contradicts all other evidence that it is 
opaque. Thus, the Customs Court finding that the goods are opaque 
cannot stand, since they are in fact translucent. 


3. Ib. 


Since appellee had burden of proving its importations are ‘‘stone- 
ware” and failed to introduce any evidence that the imported 
decanter has any “‘very thin” section, the translucency of the goods 
cannot be explained by thinness under headnote 2(c) to Schedule 5, 
Part 2, TSUS. 


United States Court of Customs and Patent Appeals, June 10, 1976 


Appeal from United States Customs Court, C.D,:4594 


[Reversed.] 


Rex E. Lee, Assistant Attorney General, Andrew P. Vance, Chief, Customs 

Section, Robert B. Silverman, Velta A. Melnbrencis for the United States. 

Jonathan K. Bellsey, Edward N. Glad (Glad, Tuttle & White) attorneys of 
record, for appellee. 


17 








18 COURT OF CUSTOMS AND PATENT APPEALS 


Lamb & Lerch, attorneys of record, for Amicus Curiae, David A. Golden, of 
counsel. 


{Oral argument on February 4, 1976 by Robert B. Silverman for appellant and by Jonathan K. Belisey for 
appellee] 


Before Markey, Chief Judge, Ricu, BALpwin, LANE and MILteR, Associate 
Judges. 


Ricu, Judge. 


[1] This appeal is from the judgment of the Customs Court, 
74 Cust. Ct. 115, C.D. 4594, 395 F. Supp. 1397 (1975), sustaining 
appellee’s claim that its imported; ceramic decanters are dutiable 
under the Tariff Schedules of the United States (TSUS), as modified 
by T.D. 68-9, item 533.31, as fine-grained stoneware articles at the 
rate of 8¢ per dozen plus 20% ad valorem for the entries made in 
1969 and 7¢ per dozen plus 17% ad valorem for the entries made 
in 1970. The merchandise was classified under TSUS item 533.71 as 
articles of nonbone chinaware and assessed with duty at the rate 
of 36% or 31% ad valorem, depending on date of entry. We reverse. 

The merchandise was invoiced as “Hillbilly Decanters’ and tops, 
or ‘‘Rebel Yell Decanters” and tops. The parties stipulated that it 
is fine-grained ceramic ware, that all of the merchandise is identical 
in composition and production, that no color additives were used 
prior to the addition of any glaze in the production of the decanter 
bodies, and that the bodies absorb less than 0.5:percent by weight. of 
water when tested according to the procedures set forth in ASTM 
C373-56, the test method prescribed in Schedule 5, Part 2, headnote 
2(k). 

Schedule 5, Part 2, TSUS, in pertinent part, reads as follows: 

Part 2 headnotes: 
1.,This part covers,ceramic, wares, and articles of such wares 
and, in addition, certain, unshaped refractory, material (subpart 
A) closely related thereto. 
2. For the purposes of the tariff schedules— 
* * * * 


(c) the term ‘‘stoneware’’? embraces ceramic ware whether or 
not glazed or decorated, having a fired body which contains clay 
as an essential ingredient, is not commonly white, will absorb 
not more than 3.0 percent of its weight of water, and is naturally 
opaque (except in very thin pieces) even when fully vitrified; ['] 


1 Neither the parties nor amicus curiae (representing the United Siates Potters Association, of East 
Liverpool, Ohio, domestic manufacturers of ceramic wares, chinaware, earthenware, stoneware, etc.) have 
argued the question whether the imported merchandise is fully vitrified. 
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(e) the terms “‘chinaware”’ and ‘‘porcelain’’ embrace fine- 
grained ceramic, ware (other..than) stoneware), whether, or not 
glazed or decorated, having a body which is white (unless arti- 
ficially colored) and will not absorb more than 0.5 percent of its 
weight of water; 

(f) the term ‘bone chinaware’”’ embraces chinaware or porcelain 
the body of which contains by weight 25 percent or more. of 
calcined bone ; 

(g) the term ‘‘nonbone chinaware’’ embraces chinaware_ or 
porcelain other than bone chinaware; 

* * * * 

(i) the term ‘fine-grained’, as applied to ceramic wares, 
embraces such wares having a body made of materials any of 
which had been washed, ground, or otherwise beneficiated; and 

(j) the term “‘body’”’ includes any engobe or body slip, except 
engobe or body slip applied to the body as a decoration; *. * * 

* * * * 


Subpart C—Table, Kitchen, Household, Art 
and Ornamental Pottery 


* * * * 








Articles chiefly used for preparing, serving, or storing food or 
beverages, or food or beverage ingredients: 
* * * * 


Of fine-grained earthenware * * * or of fine-grained 
stoneware: 


* * * cI 
Not available in specified sets: 
533.31 Steins, mugs, candy boxes, decanters, 
punch bowls %,.§ Sice ai-!.aide- 8¢ per doz. pes. 
+ 20% ad 
val. [or] 
7¢ per doz. pes. 
+ 17% ad 
val. 
x ea * Ea 
Of nonbone chinaware or of subporcelain: 
* * * * 
533.71 Steins, mugs, candy boxes, decanters, 
punch bowls’*** *1228_ ite tee 36% for] 31% 
i ad val. 


The record consists of the testimony of two witnesses and four 
exhibits offered on the importer-appellee’s behalf, and the testimony 
of three witnesses and two exhibits offered on appellant’s behalf. 
Appellee’s Exhibit 1 is a “Hillbilly” decanter identified as representa- 
tive of the imported merchandise. It is elaborately decorated with 
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glazes of various colors. During the trial it was broken to enable 
appellant’s witnesses to testify about the color of the decanter body, 
beneath the glaze. 

Appellee’s first witness, Ross H. Winton, was associated with his 
twin brother, owner of appellee, The Twin Wintons & Associates. He 
was involved in the negotiations with the Japanese manufacturer of 
the decanters. He testificd that though appellee desired to import 
porcelain decanters, the Japanese manufacturer indicated it was not 
set up for porcelain manufacture and suggested instead the use of 
stoneware which would not be white but off-white in color. The order 
was placed following approval by appellee’s customer. Winton testi- 
fied that neither he nor appellee specified what materials were to be 
used in the manufacture and that he did not know what went into the 
composition of the decanters. 

Appellee’s other witness, Lewis F. West, was employed by the 
United States Testing Company, an independent testing laboratory, 
as a chemist and laboratory supervisor. He stated that he had ex- 
perience in testing chinaware and stoneware and that he supervised 
the testing of the head portion of one of the imported decanters sent to 
his company by Winton. He identified the report of the testing, plain- 
tiff’s Exhibit 2, which he said he had read and approved.” He stated 
that he personally had performed the water absorption test and that, 
from a physical examination of the sample body, ‘We found the 
material to be clay, to. be opaque, and to be an off-white.” He ad- 
mitted that the report said the color of the body is “‘white’’ and added: 
‘““Yes, the body is white. It isan off-white. It does not come up to a 
hundred percent white.” He said the test for color was visual: “‘We 
simply looked at it.’”” Water absorption was found to be less than 
0.3%. Metal content determination was farmed out to another 
laboratory for spectrophotographic analysis which showed silicon 
29%, aluminum 14%, calcium 1.9%, potassium 3.0%, and sodium 
1.7%, accurate within the range of 10%. 

The conclusion of the report, which conforms to West’s testimony, 
is: 

Since the color (white) and water absorption (less than 0.3%) 


of the sample material is in the range of both stoneware and porce- 
lain, the determining factor is the opacity of the material. 


The submitted*sample is opaque and therefore classified as 
stoneware. 


2 Exhibit 2, the test report, is addressed to ‘“Twinton, Inc.’’ It identifies the sample tested thus: 
One sample was submitted and identified by the Client as the “‘head” of a decanter. The “head” is that 
of an old man with a beard and wearing a hat. The top of the hat is the pour spout. 
As indicated above, Exhibit 1 is a decanter which has been broken and the parts collectively are now Ex- 
hibit 1. The head portion conforms to the Exhibit 2 description of the sample sent to the laboratory. 
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That, in sum, is appellee’s case. 


Appellant’s three witnesses were persons experienced in various 
phases of the ceramics industry. Harry W. Thiemecke had worked 
as an engineer for Westinghouse Electric Company on porcelain in- 
sulators and afterward, until he retired, for Homer-Laughlin China 
Company. Clifford R. Stowell, Jr., was currently vice president of 
Western Stoneware Company, manufacturer of bean pots, whiskey 
jugs, dinnerware, bowls, cups, mugs, and jars. He had much prior 
experience in the field with other manufacturers. But, he said, he was 
not an expert on stoneware body composition. Edith Heath was an 
artist-ceramicist who had studied and taught in the field and had had 
her own company, Heath Ceramics, since 1947, manufacturing a 
variety of stoneware articles. We find it unnecessary to examine in 
detail the testimony of these government witnesses. 

The Customs Court, after reviewing the stipulated facts, the evi- 
dence, and the arguments of the parties and the amicus, noted that 
classification is controlled by the statutory definitions contained in 
the headnotes, quoted above. It discerned three factors to be consid- 
ered: the whiteness of the body, whether clay is an essential ingredient 
of the body, and the opaqueness, or otherwise, of the body. 

On the question of the color of the decanter body, the Customs 
Court concluded that it is not determinative of whether the decanter 
is classifiable as chinaware or stoneware because the phrase “not 
commonly white” in the headnote 2(c) definition applicable to item 
533.31 ‘does not preclude the possibility that stoneware bodies may 
fire white.’ The court noted that the color of a stoneware body 
appeared, on the evidence of record, to be a function of the potter’s 
intention, manifested through ingredient control, stating: 


And this is apparently reckoned with in the statutory language 
‘not commonly white’, which certainly leaves the door open 
for the admittance of white-bodies |sic] stoneware, whether a 
visual examination leads one person to describe an article as 
“white” or ‘‘off-white’’. 


As for meeting the headnote 2(c) requirement that stoneware 
“contains clay as an essential ingredient,” the Customs Court found 
that the evidence shows the main part of the body to be clay material 


and therefore held that the merchandise has clay as an essential 
ingredient. 


On the third point, opaqueness, the Customs Court said: 


All of the witnesses, for both the plaintiff and the defendant, 
conceded that exhibit 1 is opaque. 
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On that assumption, the court decided the case, holding that because 
the merchandise has clay as an essential ingredient, is off-white in 
color, and is opaque, it is within item 533.31 and classifiable as fine- 
grained stoneware. 

Opinion 


We are in full agreement with the conclusions of the Customs 
Court on the first two points, that the decanter body is white or off- 
white but that classification cannot be determined on the basis of 
whiteness, and that the decanter body contains clay as an essential 
ingredient. We are constrained to disagree with its finding of opaque- 
ness on the basis of the evidence of record and reverse the decision 
on classification for that one reason. 

Our first point of disagreement is with the finding that all the 
witnesses conceded that Exhibit 1 is opaque. As the court noted, 
there were five witnesses. Ross Winton said nothing about opaqueness. 
West said the sample he tested was opaque and introduced a report 
of his company which so stated. That report, Exhibit 2, gives no 
information on how the sample was determined to be opaque other 
than to say that it was “visually examined * * * for opacity/ 
translucency characteristics.” Thiemecke testified on cross-examina- 
tion about an examination he made on the witness stand, as follows: 

Q. Mr. Thiemecke, only one question. In your opinion, looking 
at Exhibit 1, is it translucent or opaque? A. Translucency is 
a function of thickness. 

Mr. GLAD: Would the witness be asked to be responsive 
to the question? 

Q. Is it translucent or opaque? A. I would like to have a source 
of light, if I may, The object that [ have in my hand, including 
the glaze, is opaque. 

The record fails to show whether Mr. Thiemecke was supplied with 
a source of light and, if so, what it was, or what the lighting in the 
courtroom was, or how the witness examined the exhibit. All the record 
shows as a basis for Thiemecke’s opinion is what is quoted above. 
Mr. Stowell gave no testimony on the question of opaqueness.. Mrs. 
Heath, the last witness, gave the following testimony on cross- 
examination: 

Q. How thin do you think Exhibit 1 is? A. Oh, I would say it 
averages about 3/16ths. 

Q. Would a chinaware plate that is 3/16ths thick be trans- 
lucent? A. Some could be. 

Q. Would you tell me whether or not that [Exhibit 1] is trans- 
lucent? A. I can’t. 

Q. Why not? A. I don’t have enough light, and it is too thick. 
This is not typical. 


cena een 4. 
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Q. You are saying that it is not translucent? A. I can’t tell. 

MR. AST [for the Government]: Your Honor, she didn’t 
say it was not translucent. A. (Continuing) If I could have a 
500 watt bulb and could find a real thin section in here, I might 
be able to tell you. Otherwise, I can’t. 


On the foregoing evidenée, we fail to see, as the Customs Court saw, 
that all of the witnesses conceded that Exhibit 1 is opaque. 

[2] At the conclusion of the case, plaintiff’s attorney, in a colloquy 
with the court, made this statement: 


And it is our contention that the only difference between stone- 
ware and porcelain ware is the translucency or opaqueness of 
the two articles. 


He introduced exhibits and testimony to establish opaqueness, the 
controlling characteristic. He concluded his brief in this court with 
this paragraph: 

As to the opacity of the decanters herein, not only does the 
unrebutted testimony of record show that the body of exhibit 1 
is opaque (West, R-25; and Thiemecke, R-37), a visual exami- 
nation of exhibit 1 will show that it is opaque. In this respect, 
exhibit 1 can be a very potent witness. Lnited States v. The 
Halle Bros. Co.; 20 CCPA 219, 221, T.D. 45995 (1932). 


This court has so often repeated the statement for which the Halle 
case is cited as to make it axiomatic. See R. Sturm, A Manual of 
Customs Law 394 (1974). Wrapped in the words of this one paragraph 
is the ultimate in irony and the denouement as to what the decanters 
are made of. Exhibit 1 (the sample decanter) is indeed a very potent 
witness; visually examined, pursuant to appellee’s invitation, it 
contradicts all other evidence that it is opaque. 

How does one examine for opacity? As the report, Exhibit 2, 
implies, the opposite of opacity is translucency, a word derived from 
‘the Latin “translucere” meaning to shine through. The definition 
appropriate here is given in Webster’s New International Dictionary 
(2d ed. 1937) as follows: 

3. Specif. and usually, admitting passage of light but diffusing 


it so that objects beyond cannot be clearly distinguished; partly 
transparent; as translucent glass is unsuited for most windows. 


The Random House Dictionary of the English Language (1967) defines 
translucent thus: 


1. Permitting light to pass through but diffusing it so that per- 
sons, objects, etc., on the opposite side are not clearly visible 
(distinguished from opaque) * * *. 


207—3864—76—4 
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As defined in a more technically oriented dictionary, Hackh’s Chemical 
Dictionary (3d ed. 1944): 

translucent. Semi-transparent; permitting the partial passage of 

light. 
To determine whether the decanter sample, Exhibit 1, is opaque one 
must therefore find out whether light—ordinary visible light—will 
pass through it, partially, being diffused in its passage. Nothing in 
the record tells us exactly how translucency tests were or should be 
conducted or that translucency and its opposite, opacity, have any 
special meaning in customs law. Appellee introduced part of a china 
plate (Exhibit 3) which was tested by the Bureau of Customs labora- 
tory at San Pedro, California, and reported to be translucent except 
for 25% of the foot, due to thickness. How it was tested is not dis- 
closed. Exhibit 1 was tested for the account of appellee, as Mr. West 
testified, by United States Testing Company, Inc., California Divi- 
sion. The report, Exhibit 2, states only that ‘“‘the submitted sample is 
opaque.” The only explanation of what the test for opaqueness was 
is that it was ‘Visual Examination.”’ Mrs. Heath was asked on cross- 
examination whether Exhibit 1, which she accurately estimated to be 
about three-sixteenths of an inch thick, was or was not translucent. 
She said she could not tell because she did not have enough light; that 
if she could have a 500-watt bulb she might be able to tell if she put 
it down inside the decanter and could find a “real thin section.” There 
is no evidence that any part of the decanter is ‘real thin,” or “very 
thin’ as headnote 2(c) says, and the sample does not show any such 
part. 

Appellee’s challenge to the court in its brief is that by ‘‘visual 
examination’ we can see that Exhibit 1 is opaque. Accepting the 
challenge and using sources of visible light consisting of a penlight type 
of flashlight powered by two “AA”’ cells and a Christmas tree bulb 
of white glass of approximately 7 watts (not 500), our “‘visual examina- 
tion” shows that Exhibit 1 has a translucent body. It clearly is not 
opaque. Our examination involved the elementary operations of 
taking the pieces of the broken decanter, Exhibit'1, into a dark room, 
placing each light source inside the hollow bodies, and observing the 
visible light which penetrates or passes through the bodies. This 
required no more technical ability or training than is necessary to 
enable one to recognize light when it is present. Considerable light 
passes through Exhibit 1 from the aforesaid relatively weak sources 
of light; therefore, it is translucent rather than opaque, and on 
appellee’s theory of the case it is not classifiable as stoneware. - 
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To give additional illuminating detail, we make these further ob- 
servations. On the essentially flat bottom of Exhibit 1,,which is of a 
cream Color, is'some writing.’ The 7-watt bulb inside. the decanter 
produces sufficient luminosity of the base in a darkened room to enable 
the observer to clearly read all of the writing by the transmitted light. 
When the penlight flashlight, which produces a spot af light, is moved 
about inside the decanter adjacent the base, the location of the light 
is clearly visible through the base. The 7-watt bulb, placed inside the 
head of the “‘Hillbilly’”’ decanter, all light being masked off save that 
transmitted through the body, clearly illuminates all of the hillbilly’s 
features.* All of the foregoing phenomena of translucency have been 
observed by all members of the court. The potent witness, Exhibit 1, 
though silent, appears to be irrefutable and a complete refutation of 
all other evidence of record on alleged opacity. Since, on the present 
record, the one proposition not open tc dispute and not, contested 
by anyone is that if the imported decanters are not opaque they cannot 
be stoneware, there is no reason to consider any other question. 

[3] Appellee’s burden of proof was to show that its importations 
are “stoneware” under the TSUS definitions. It endeavored to carry 
that burden by trying to establish opaqueness. It failed. primarily 
because the evidence shows translucency; secondarily, having failed 
to introduce any evidence that the imported decanter has any “very 
thin” section, and Exhibit 1 indicating the contrary, the translucency 
cannot be explained by thinness. Finding, as we do, that appellee 
simply failed to sustain its burden of proof does not raise any new issue. 

The judgment of the Customs Court is reversed. 


Miter, Judge, concurring. 

The members of the court having observed that Exhibit 1 is trans- 
lucent, the majority premises its decision on ‘“‘the one proposition 
not open to dispute and not contested by anyone,” namely: that if 
the imported decanters are not opaque they cannot be stoneware. 

However, Schedule 5, Part 2, headnote 2(c) states that stoneware 
is “naturally opaque (except in very thin pieces).” 

Thus, the majority is in error in either of two respects: , (1) Just 
because no one contests the stated proposition that if the imported 
decanters are not opaque they cannot be stoneware is no license for 
this court. to fail to apply the statute in full by considering the pro- 
vision ‘‘except in very thin pieces’; or (2) If the majority is holding 

3 The writing is in black and appears to be, or to be covered by glaze. It reads “‘Original Design from the 
Cabin Still Collector’s Gallery 1969’ plus a central mark reading “‘Stitzel Weller Distillery.” 


4 The features are apparently painted on with glaze of unspecified composition in various flesh tones and 
brown with black eyes. The glaze variably reduces the amount of light transmitted. 
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that Exhibit 1 is not a very thin piece, it has, sua sponte, decided 
a new issue, not raised before or decided by the Customs Court and 
not argued before this court, against appellee. Cf. Anderson Organiza- 
tion v. United States, 46 CCPA 47, C.A.D. 694 (1958); United States 
v. Hirschberg, 42 CCPA 61, C.A.D. 571 (1954). See also McGrath v. 
Manufacturers Trust Co., 388 U.S. 241, 249 (1949) ; Kelly v. Everglades 
Drainage District, 319 U.S. 415, 421-22 (1943). 

The majority states: ‘There is no evidence that any part of the 
decanter is ‘very thin.’ ’”’ Perhaps this statement implies that appellee 
has not carried its burden of proving that Exhibit 1 is a very thin 
piece. If so, this too would be a new issue. 

The dilemma confronting the majority and the frustration revealed 
in the dissenting opinion could be avoided by merely taking a basic 
approach to statutory interpretation. The source of the error of the 
Customs Court and of the majority and dissenting opinions is the 
assumption that, because the evidence shows the merchandise has 
clay as an essential ingredient, any clay will do for purposes of Schedule 
5, Part 2, headnote 2(c). However, it would be absurd to imagine that 
the words “contains clay as an essential ingredient’? manifests a 
Congressional intent to permit use of clay, the composition of which 
would not produce what is commonly and commercially known as 
“stoneware.” 

In Schedule 5 Tariff Classification Study 79 (1960), the following 
discussion appears: 

The definition of “stoneware” (headnote 2(c)) has been 
modified. Objection was made at the hearing to the provision 
that stoneware has a body which contains by weight 50 percent 
or more of ‘‘stoneware clay”. Doubt was expressed of the general 
acceptance of the term “stoneware clay”, as identifying any 
specific type of clay, and attention was directed to potential 
administrative and interpretive problems which could result 
from the definition. The consensus of all who expressed opinions 
is that stoneware has a body which is usually, though not always, 
impervious to water, and which is opaque, except in very thin 
pieces. A subsequent opinion was expressed that the body of 
stoneware may have a water absorption of as much as 3.0 percent. 
The proposed definition reflects these opinions, 


Thus, the legislative history shows that the requirement that stone- 
ware have a body containing “stoneware clay’ was abandoned because 
there was doubt over the general acceptance of that term as identifying 
any specific type of clay. There can be no doubt, however, that the 
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clay used must produce what is commonly and commercially known 
as “stoneware.” ! 

The record before this court shows without contradiction that the 
clay from which Exhibit 1 was made is not a type which producés 
stoneware. The unrebutted expert testimony of Mrs. Heath was that 
stoneware is manufactured “only from fire clay or iron bearing’ ball 
clays and not from white clays’’; further, that fire clay always contains 
iron and usually titanium. Thiemecke, another expert witness, when 
asked whether he had ever done any work with fire clay, answered: 


Yes, I have done some work on it..... . I was investigating the 
development of stoneware bodies. There we used fire clays and 
some ball clays for this work. 


He further testified that iron is always found in fire clay. He was 
asked, ‘‘What color does a fire clay fire?”’ His answer was: 
This is a function of the firing. Now, if you fire in an oxidizing 
condition you get an ivory to a tan color, or it could go red, 


depending upon how much iron was in the clay. If you fire in a 
reducing condition, then you would throw it over to the gray side. 


The Customs Court gave its opinion that the color of the imported 
decanters is not determinative of whether or not they are susceptible 
to, classification under item 533.31, TSUS, because of the phrase 
‘not commonly white? in headnote.2(c); that the phrase implies the 
possibility that stoneware bodies may fire white, although the bulk of 
stoneware articles usually possess non-white bodies. Notwithstanding 
appellant’s argument that the phrase ‘‘not commonly white’ is but 
an understatement of the words ‘‘not white,” the phrase appears to 
represent recognition by Congress of the possibility that a stoneware 
body might be white (e.g. colored white), As noted. in Schedule 5 
Tariff Classification Study 100. (1960), the predecessor provision for 
stoneware was paragraph 211 of the Tariff Act of 1930, ch. 497, 
Pub. L. No. 361, 46 Stat. 603-04, which read in part as follows: 

Par. 211. Earthenware and crockery were composed of a non- 
vitrified absorbent body, including white granite and. semi- 
porcelain earthenware, and cream-colored ware, terra cotta, 
and stoneware ...; plain white, plain yellow, plain brown, 
plain red, or plain black, not painted, colored, tinted, stained .. . 
10 cents per dozen pieces and 45 per centum ad valorem; painted, 


colored, tinted, stained . . . 10 cents per dozen pieces and 50 
per centum ad valorem. [Emphasis supplied.] 


1In the Tariff Classification Study, supra, at 263, appears the following statement by Mr. J. Bradley 

Colburn, an attorney representing an association of 13 importers of English earthenware and chinaware: 

The types and amount of clay used in making stoneware differ so as to make the proposed test, bared 

on amount of clay of any description used therein, wholly impracticable. The only sound test would 

seem to be that which has existed heretofore; namely, to classify as “stoneware’’ products which are 
commonly and commercially so known. 

Cf. United States v. Oakville Co., 56 CCPA 1, 8, C.A.D. 948, 402 F.2d 1016, 1021 (1968). 
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Thus, the possibility of a white-colored stoneware was provided for.’ 
The change in language to “not commonly white” in the TSUS was 
unaccompanied by any suggestion of intent to foreclose the possibility 
that stoneware might be white. However, as set forth earlier, the 
record before this court negates the Customs Court’s suggestion that 
there could be an absence of iron or titanium in the clay from which 
a stoneware body is composed so that it would fire white. 

The Customs Court concluded that appellee had established that 
classification of the imported merchandise as chinaware was improper 
by distinguishing chinaware and stoneware and by showing that the 
merchandise is stoneware. I do not agree that appellee has distin- 
guished chinaware and stoneware. Although stoneware, for purposes 
of item 533.31, TSUS, must be fine-grained, so must chinaware. The 
Customs Court said that the test report of the United States Testing 
Company was ‘‘some evidence” that clay is an essential ingredient of 
appellee’s merchandise, as required by the TSUS definition, but clay 
can be an essential ingredient of some chinaware (the TSUS definition 
does not require ‘“‘clay as an essential ingredient’’).* Although the 
TSUS definition of stoneware does not preclude its being white, 
chinaware has a white body (unless colored). Finally, although stone- 
ware is ‘naturally opaque (except in very thin pieces),”’ the unre- 
butted evidence shows that some chinaware (e.g. dinnerware for hotel 
and restaurant use) is opaque. This is where the argument of appellee, 
both before the Customs Court and on appeal, that translucency 
distinguishes chinaware from stoneware, must fail. As Thiemecke 
testified, ‘“Translucency is a function of thickness.’’ Mrs. Heath testi- 
fied that whether chinaware would normally be translucent ‘‘depends 
upon how thin it is” and that “Hotel china sometimes is a quarter 
of an inch thick.” The Dictionary of Tariff Information 118 (1924) 
states, with respect to American china: 


Its extensive domestic production is essentially as heavy club or 
hotel tableware, too thick to appear translucent. 


2 Use of the word “‘colored” in classifying articles of stoneware was not original with paragraph 211, having 
been initially inserted in paragraphs 93 and 94 of the Tariff Act of 1909, ch. 6, Pub. L. No. 5, 36 Stat, 18, from 
which paragraph 211 was derived. It was inserted to show the intent of Congress that an article of a solid 
color was ‘ornamented or decorated.’’ Notes on Tariff Revision 105 (1909). Use of the word “‘colcred”’ in as- 
sociation with the words “painted,” “stained,” etc., also shows an intent to include the colored body of an 
article, rather than only the external sufrace, since if “colored”? meant only covering the external surface 
(e.g. by painting) its use would be superfluous. See United States v. Wakem & McLaughlin, 2 Ct. Cust. App. 
411, 414-15, T.D. 32170 (1912). Coloring need not necessarily be a super-added process applied after formation 
of the article. Cf. United States v. Todd & Co.,11 Ct. Cust. App. 50, 57, T.D. 38690 (1921). 

3’ Thiemecke testified that his company used ball clays and china clays (kaolin) in the manufacture of 
hotel china. Stowell testified that ball clays, feldspar, and silica are basically the ingredients of fine,china. 
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In 1 Summary of Tariff Information 481 (1929) the following statement 
appears; 


Domestic vitreous china is a comparatively heavy, opaque ware 
made almost wholly for hotel and restaurant use. 

Nor do I agree that appellee has sustained its burden of proving 
that the merchandise is stoneware. Appellee has produced no evidence 
to show that iron or titanium was present in the clay from which the 
imported decanters were produced. Indeed, the test report approved 
by appellee’s witness West shows that neither iron nor titanium was 
present in the sample of the decanters. If appellee considered the 
expert testimony of Mrs. Heath, that stoneware is manufactured only 
from fire clay or iron-bearing ball clays and not from white clays, to be 
erroneous, its burden was to rebut that testimony. 

In view of the foregoing, I concur in reversing the judgment of the 
Customs Court. 


Ba.pwIin, Judge, dissenting. 

I disagree with the reasoning and decision of the majority since J 
believe that the evidence of record does not support the position that 
the ceramic articles in question are not opaque. 

The majority opinion points out the clear error of the Customs 
Court in finding that all of the witnesses conceded that Exhibit 1 is 
opaque. Iam compelled to remand this case, however, for the purpose 
of determining whether there is substantial evidence of record to sup- 
port the conclusion that the goods in question are in fact opaque. I 
do not believe that the examination conducted by the majority with 
their ‘‘penlight type of flashlight powered by two ‘AA’ cells and a 
Christmas tree bulb of white glass of approximately 7 watts” con- 
stitutes evidence of record, regardless of whether appellee ‘‘challenges”’ 
this court to make such an unauthorized test. 

Although we stated in Montgomery Ward & Co. v. United States, 
61 CCPA 101, C.A.D. 1131, 499 F. 2d 1283 (1974) that in a classifi- 
cation case, we are not limited to review of questions of law and can 
consider whether the lower court’s findings of fact conform to the 
weight of the evidence, nowhere, to my recollection, have we taken it 
upon ourselves to generate our own evidence while completely dis- 
regarding the record below. To generate evidence ourselves in the 
absence of the interested parties, is, in my opinion, a violation of 
due process, I am certain that the majority was motivated by an 
attempt to reach what they consider to be the correct conclusion in 
this appeal. However, justice cannot be accomplished by disregarding 
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established rules of procedure or the constitutiona! limitations on the 
jurisdiction of a reviewing court. See Babcock v. Berkson, 121 Cal. 
App. 2d 710, 264 P. 2d 155 (1953). Except where otherwise provided 
by constitutional or statutory provision, an appellate court is without 
power to make its own independent findings of fact. See Culinary 
Institute of America v. Board of Zoning App., 143 Conn. 257, 121 A.2d 
637 (1956); Paurley v. Harris, 77 Idaho 336, 292 P. 2d 765 (1956); 
Bills v. Boettcher, 116 Ind. App. 631, 65 N.E. 2d 495, rehearing denied, 
116 Ind. App. 631, 66 N.E. 2d 131 (1946) ; Himelforb v. Novadel Agene 
Corp., 305 Mass. 446, 26 N.E. 2d 320 (1940). 

The rationale underlying such a prohibition becomes clear in this 
case. There is no testimony as to whether the bases of the vessels of 
Exhibit 1 are ‘very thin’? within the meaning of the TSUS; and, 
more importantly, there is no opportunity for appellee to rebut the 
presumption that the majority has made that the goods are not, in 
fact, very thin. Similarly, there is no evidence that the light source 
used to determine translucency would be accepted by an expert as 
being proper. I cannot discern the basis for the majority conclusion 
that a 7, rather than a 5 or 50 or any other watt “Christmas tree 
bulb,” is the proper instrument to be used in determining opacity or 
lack thereof. One may argue, I suppose, that a “‘penlight’”’ flashlight 
is reasonably weak so that if one could see through the goods while 
using such a light source, the goods must be translucent. But again, 
appellee has had no opportunity to rebut this argument with either 
cross-examination or an expert witness of its own. 

In essence, I am in fundamental agreement with the following 
statement abstracted from 5 C.J.S. Appeal & Error § 1460(d) (1958) 
[citations omitted]: 

The reviewing court is confined to the facts specifically found 
by the trial court, in the absence of .a request for a finding based 
on the evidence relied on. Conv ersely, the reviewing court cannot 
accept as true facts, relied on by a par ty, which the trial court 
did not find and was not requested to find. ‘The reviewing court 
may not make findings of fact for or against appellant, and cannot 
consider evidence to find facts or make a decision upon them or 
supplement the facts found by the trial court with any additional 


facts by means of inferences or presumptions from the direct 
findings reported. 


The majority states that appellee failed to carry his burden of 
proof to show that the importations are “stoneware’’ by failing to 
establish the opaqueness of the imports ‘‘primarily because the evi- 
dence of record shows translucency.” I disagree. West was the only 
witness to give an opinion as to whether the imports were opaque. 
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West ‘‘found the material’ *.* * to be opaque.’’ [Emphasis added.] None 
of the other witnesses stated that the goods were not opaque. Clearly 
this evidence of record does not ‘show translucency.” 

I also disagree with the reasoning and decision of the concurring 
opinion, which concludes that the goods are. not stoneware solely. 
because they were not proved to have been made with clay containing 
iron or titanium, This conclusion lacks statutory foundation because 
the TSUS definition of stoneware does not require it to be made 
with any particular kind of clay; it states only that stoneware “‘con- 
tains clay as an essential ingredient.’ 

The legislative history on the point indicates that the term ‘‘stone- 
ware clay” was originally proposed as part of the definition of stoneware 
in the TSUS, but was abandoned because no such thing as ‘‘stone- 
ware clay’? was known to the trade: 


Objection was made at the hearing to the provision that stone- 
ware has a body which contains by weight 50 percent or more of 
“stoneware clay.’’ Doubt was expressed of the general acceptance 
of the term “stoneware clay,” as identifying any specific type of 
clay, and attention was directed to potential administrative and 
interpretative problems which could result from the definition. 
| Tariff Classification Study, Schedule 5, p. 79 (1960).] 


The “doubt” referred to was expressed at the September 18, 1958, 
hearings by Mr. J. Bradley Colburn, an attorney representing an 
association of 13 importers of English earthenware and chinaware, 
as follows: 


We have made diligent inquiry of manufacturers and other 
sources available to us thus far and we are unable to determine 
satisfactorily what stoneware clay is. [Jd. at 228.] 
Mr. Colburn followed up his oral testimony with a written memo- 
randum dated October 1, 1958, in which he stated: 
Diligent inquiry both here and in England has failed to disclose 


any manufacturer, importer, or distributor who is familiar with 
or understands the meaning of “‘stoneware clay.” [/d. at 263.] 


It is manifest from the express words of the statute as finally 
adopted and from its legislative history that the TSUS definition of 
stoneware does not require any particular kind of clay. 

The concurring opinion admits that the TSUS does not specify the 
kind of clay from which stoneware is made, but finds such a require- 
ment in the testimony of two witnesses, Heath and Thiemecke. It is 
difficult to see how this testimony can be deemed to limit the plain 
words of the statute, particularly in light of the legislative history just 
cited. It does not even purport to convey the understanding of the 
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trade at the time the TSUS was enacted. Indeed, the main testimony 
relied on, that of Edith Heath, to the effect that stoneware is'manu- 
factured “only from fire’ clay or iron bearing ball clays and not from 
white clays,’”’ was not in response to a direct question as to the kinds 
of clay from which stoneware could be or has been made. The question 
she was asked, in the course of direct testimony about how her com- 
pany made its stoneware, was simply, “Is stoneware manufactured 
from fire clay?’ Such a response as she gave cannot be expected to 
have been given with the witness’s full consideration of all possible 
compositions for making stoneware. Mrs. Heath’s statement that 
stoneware is not made from white clays may have been her impression, 
but that impression does not square with the statutory definition 
which includes the phrase “not commonly white,” which clearly im- 
plies the existence of white stoneware. How can white stoneware be 
made without using white clay? 

Mr. Thiemecke was a highly qualified witness in the technology of 
ceramics, but he did not testify that stoneware must be made from 
clays containing iron or titanium. 
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(C.D. 4653) 
STROMBECKER Corp. v. UNITED STATES 
Constructed value—Separability 


The parties join issue or the question of whether there was a 
schababte appraisement (whereby plaintiff can rely on. the. pre- 
sumption of correctness that attaches to all elements of the ap- 
praised values and’ selectively contest the position taken by the 
appraiser with respect to invoiced inland ‘charges and buying 
commission), and on the question of whether the invoiced inland 
charges and buying commission added by the appraiser should be 
deducted from the appraised constructed value of the imported 
merchandise. 


Certain appraisements are, inter alia, at invoice unit prices, net 
packed, plus officially noted inland charges and commission marked 
(X) on the invoices. Appraisements in that form have been consist- 
ently held separable as to the unit prices, net packed, and charges 
marked (X). United States v. Vicki Enterprises, Inc., 68 Cust. Ct. 
324, A.R.D. 302, 343 F. Supp. 1381 (1972), aff’d,.61 CCPA 75, 
C.A.D. 1125 (1974); Cavalier Shipping Co., Inc., et al. v. United 
States, 57 Cust. Ct. 652, R.D. 11231 (1966), aff'd, 59 Cust. Ct. 850, 
A.R.D. 229° (1967); rev'd on other grounds, 56 CCPA 217, C.A.D. 
965, 412 F.2d 245 (1969); Karl Schroff & Associates,.Jnc., Strom- 
becker Corp. v. United States, 66 Cust. Ct. 621, A.R.D. 286, 326 F. 
Supp. 967 (1971); Globemaster Midwest, Inc. v. United States, 67 
Cust. Ct. 539, R.D. 11758, 337 F. Supp. 465 (1971); Troy Teztiles, 
Inc. v. United States, 64 Cust. Ct, 654, R.D. 11697 (1970); H. M. 
Young Associates, Ine. v. United States, 64 Cust. Ct. 642, R.D. 
11695 (1970). 


Inland charges incurred after merchandise is in a condition packed 
ready for shipment to the United States incurred for the account 
of and paid for by the purchaser are not part of statutory con- 
structed value. The value of merchandise does not include a bona 
fide buying commission paid by an importer. Tapetes Zuxor, S. A., 
et al. v. United States, 56 Cust. Ct. 797, A.R.D. 206 (1966), aff’d, 
54 CCPA 116, C.A.D. 921 (1967). 

The proofs in this case are not substantially different from the 
proofs which these same parties made in Karl Schroft & Associates, 
Ine., Strombecker Corp. v. United States, supra, and merit the same 
result, namely, that the importer negotiated with a buying agent to 
take delivery of merchandise from various manufacturers at the 
buying agent’s warehouse. The constructed values of the merchan- 
dise are the appraised values exclusive of the added inland charges 
and buying commission officially marked (X) on the invoices. 














CUSTOMS COURT 


Court Nos. R69/13398, ete. 
Port of Chicago 
(Judgment in part for plaintiff.] 
(Decided. June 3, 1976) 


Schwartz & Lidstrom (Robert E. Burke of counsel) for the plaintiff. 
Rex E. Lee, Assistant Attorney General (John A. Gussow, trial attorney), for 


the defendant. . 


LanpIs, Judge: This case involves customs appraisement, on con- 
structed value basis,’,of merchandise exported from Japan by Bee 
West Co. Plaintiff, Strombecker Corp., entered the merchandise at 
Chicago. For customs entry purposes plaintiff filed invoices prepared 


by Bee West. covering consolidated shipments, that is, merchandise of 
several manufacturers consolidated into one shipment. 


As officially noted on twenty of the twenty-four appraised entry 
invoices, the merchandise was appraised at invoice unit prices, net 
packed, plus separately stated invoice charges marked (X),? plus, 
where applicable, an amount for tooling costs.* The charges marked 
(X) are identified on the twenty invoices as inland freight to shipping 
port, insurance premiums, storage, hauling and lighterage, petties, 
and buying commissior 5 percent. 

Plaintiff, in its amended complaint, does not contest the appraiser’s 
constructed value basis of appraisement.* What the case boils down 


1In 19 U.S.C.A. § 1401a(d), constructed value is defined as follows: 

(d) For the purposes of this section, the constructed value of imported merchandise shall be the sum 
of— 

(1) the cost of materials (exclusive of any internal tax applicable in the country of exportation 
directly to such materials or their disposition, by remitted or refunded upon the exportation of the 
article in the production of which such materials are used) and of fabrication or other processing of 
any kind employed in producing such or similar merchandise, at a time preceding the date of ex- 
portation of the merchandise undergoing appraisement which would ordinarily permit the produc- 
tion of that particular merchandise in the ordinary course cf business; 

(2) an amount for general expenses and profit equal to that usually reflected in sales of merchandise 
of the same general class or kind as the merchandise undergoing appraisement which are made by 
producers in the country of exportation, in the usual wholesale quantities and in the ordinary course 
of trade, for shipment to the United States; and 

(8) the cost of all containers and coverings of whatever nature, and all other expenses incidental to 
Placing the merchandise undergoing appraisement in condition, packed ready for shipment to the 
United States. 

2 The appraised entry invoices in R70/8926, R70/9645, R70/3411 and R70/4091 do not. show this notation. 

3 The addition of tooling costs is not in dispute. 

4 Plaintiff, in its original complaint, claimed that export value (19 U.S.C.A. § 140la(b)) was the proper 
basis for appraisement. Without objection, plaintiff amended its complaint to claim constructed value and 
export value only as an alternative basis. The question of whether the proof probatively establishes that the 
imported merchandise was freely offered to all purchasers or whether there was a climate indicating the 
same is not argued by the parties and is not deemed pertinent to a consideration of a constructed value 
appraisement. 

See, Karl Schroff & Associatee, Inc., Strombecker Corp. v. United States, 66 Cust. Ct. 621, A.R.D. 286 
(1971), and compare, Tapetece Luxor, S.A., et al. v. United States, 56 Cust. Ct. 797, A.R.D. 206 (1966), aff’d 
54 CCPA 116, C.A.D. 921 (1967). 
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to is plaintiff’s claim that the appraiser should not have included the 
inland charges and buying commission in his valuation because the 
inland charges and buying commission were not expenses incurred 
by the manufacturer in producing the imported merchandise, but 
expenses incurred by plaintiff for its own account. 

The parties have briefed two basic issues. The first issue goes to 
the question of whether there was a separable appraisement whereby 
plaintiff can rely on the presumption of correctness that attaches to 
all elements of the appraised values and selectively contest the position 
taken by the appraiser with respect to the invoiced inland charges 
and buying commission. The second issue poses the question of whether 
or not the invoiced inland charges and buying commission added by 
the appraiser should be deducted from the appraised constructed 
value of the imported merchandise. Legal determination of those 
issues generally depends on thé facts in each case. Elements of a 
separable appraisement not disputed are presumed correct. United 
States v. Bud Berman Sportswear, Inc., 55 CCPA 28, C.A.D. 929 
(1967). Inland charges incurred after merchandise is in a condition 
packed ready for shipment to the United States incurred for the 
account of and paid for by the purchaser are not part of a statutory 
constructed value. It is also judicially established that the value of 
merchandise does not include a bona fide buying commission paid by 
an importer. Tapetes Luzor, S.A., et al. v. United States, 56 Cust. Ct. 
797, A.R.D. 206 (1966), afd, 54 CCPA 116, C.A.D. 921 (1967). 
On this record, excepting the four appraisement entries mentioned 
earlier,’ I find for plaintiff on both issues. 

Four of the appraisement entries in this case (R70/8926, R70/9645, 
R70/3411 and R70/4091) contain no relevant official notation, and 
there is no other evidence that indicates that inland charges and 
buying commission were included in the appraised constructed 
values. Absent official notation, or some other evidence of what the 
appraiser did in computing the constructed values, I am unable to 
find or determine that any of the four appraisement entries above 
referred to included inland charges and buying commission on con- 
structed value basis. Cf. Bowl-O-Beauty Co. v. United States, 75 
Cust. Ct. —, C.D. 4615 (1975). Accordingly, I find that the appraised 
constructed values in R70/8926, R70/9645, R70/3411 and R70/4091 
are not separable. In those four reappraisements, therefore, plaintiff 
is put to prove all the statutory elements of constructed value. 
Concord Electronics Corp. v. United States, 66 Cust. Ct. 581, R.D. 
11744 (1971), aff'd, 69 Cust. Ct. 241, A.R.D. 304, 345 F. Supp. 1000 


§N. 2, supra. 
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(1972). Plaintiff does not presume to argue that it has proved all the 
statutory elements of constructed value. Since plaintiff has failed to 
overcome the presumption of correctness attaching to the appraised 
constructed values of the imported merchandise covered by the four 
reappraisement entries, the four will be severed and the case as to 
them dismissed. 

The merchandise covered by: the remaining twenty reappraisement 
entries, as I stated earlier, was appraised on constructed value basis 
at invoice unit prices, net packed, plus, iter alia, the officially noted 
disputed inland charges and buying commission. 

Appraisements in that form have been consistently held separable.® 
United States v. Vicki Enterprises, Inc., 68 Cust. Ct. 324, A.R.D. 302, 
343 F. Supp. 1381 (1972), aff'd, 61 CCPA.75, C.A.D. 1125 (1974); 
Karl Schroff & Associates, Inc., Strombecker Corp. v..United States, 
66 Cust. Ct. 621, A.R.D. 286, 326 F. Supp. 967 (1971); Globemaster 
Midwest, Inc. v. United States, 67 Cust. Ct. 539, R.D. 11758, 337. F. 
Supp. 465 (1971). And while the separability doctrine of appraisement 
developed in the context of appraisements on export value basis, the 
doctrine has been extended to appraisements on constructed value 
basis without serious challenge or objection from defendant. Cavalier 
Shipping Co., Inc., et al. v. United States, 57 Cust. Ct. 652, R.D. 
11231 (1966), aff'd, 59 Cust. Ct. 850, A.R.D. 229 (1967), rev’d on 
other grounds, 56 CCPA 217, C.A.D. 965, 412 F. 2d 245 (1969); 
Troy Textiles, Ine. v. United States, 64 Cust. Ct. 654, R.D. 11697 
(1970), H. M. Young Associates, Inc. v. United States, 64 Cust. Ct. 
642, R.D. 11695 (1970); see also Tapetes Luxor, S.A., et al. v. United 
States, supra. Guided by the cited precedents, I find that the inland 
charges and buying commission included in the appraised constructed 
values are separable from the unit prices, net packed, and proceed to 
weigh the proofs that the expense of those items was for the account 
of and paid for by the importer and not the manufacturer. 

The proofs in this case are not substantially different from the 
proofs which these same parties adduced in Karl Schroff & Associates, 
Ine., Strombecker Corp. v. United States, supra. In the cited Strombecker 
case the appraiser valued the merchandise on export value basis. 
On that basis the appraiser found that the export value of the mer- 
chandise included the amounts indicated on the invoices as inland 
freight to shipping port, insurance premiums, storage, hauling and 
lighterage, and petties.’? Reviewing the record made in the cited 
Strombecker case, the appellate term of this court in an opinion by 


6 Defendant’s argument that the appraisements are not separable materially avoids discussing the ap- 
praiser’s invoice notations. 

7 The invoiced buying commission was not involved because defendant conceded that it represented an 
amount paid to Strombecker’s bona fide buying agent. 
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Associate Justice Clark ® found (finding 11) that Strombecker 
«“* * * negotiated for the purchase of the merchandise involved at 
prices which included delivery to his buying agent’s warehouse and 
was able to take delivery from the various manufacturers at. such 
warehouse, and that other purchasers represented by the purchaser’s 
buying agent were able to do likewise.”’ As a matter of law, the court 
concluded that the export value of the invoiced: merchandise should 
not include the inland charges. The fact that this case involves 
valuation on constructed value basis is a distinction without legal 
difference so far as it concerns the invoiced inland charges. Inland 
charges incurred by a purchaser at no expense to the manufacturer 
are not part of statutory constructed value. Tapetes Luxor, S.A., 
et al. v. United States, supra. 

The testimony of Mr. Alan Shure ® in this case is of the same quality 
and weight as his testimony in Strombecker, supra. In my opinion 
this case merits the same result as in Strombecker, supra, for the 
following reasons: Mr. Shure stated that in connection with the pur- 
chase of the imported merchandise he traveled to Japan. In substance, 
he testified that in Japan he solicited and contracted with Bee West 
Co. to assist him in the purchase of the imported merchandise; to 
take delivery of the merchandise from the manufacturers for Strom- 
becker and to service the shipment of the merchandise in return for 
which plaintiff agreed to pay Bee West Co. a commission. 

The affidavit of Mr. Genichiro Onishi (exhibit 1), managing director 
of Bee West Co., is of the same quality and weight as the affidavit of 
his father, Akio Onishi, chairman of the board of Onishi Company, 
the stipulated buying agent in Strombecker, supra.'® Genichiro Onishi’s 
affidavit states that Bee West Co. is a wholly owned subsidiary. of 
Onishi Company created to serve as an agent for foreign importers 
who buy merchandise in Japan. The affidavit further states that Onishi 
Company began acting as buying agent for Strombecker Corp. in 
1960 and that in 1965, through the period April 1969 (the times here 


8 The Honorable Tom C. Clark, Associate Justice of the Supreme Court of the United States, retired, 
sitting by special designation. : 

®*Mr. Shure was vice president of Strombecker at the relevant times the imported merchandise was 
imported. 

10 Defendant’s objection to the affidavit in evidence is overruled. Plaintiff received the affidavit after it 
served the notice of trial and obviously could not furnish a copy to defendant with the notice of trial as 
provided in rule 9.6(b). Iam not impressed that defendant says that because of plaintiff’s failure to comply 
with the rule defendant has been “unable to prepare its own case in response to the specific contents of [the 
affidavit] * * *”’ simply because defendant reserved that contingency on the record. In any event no harm has 
been shown by defendant, particularly in view of my statement as trial judge: “‘Well, you gentlemen are 
familiar with the latter portion of rule 9.6(b), I assume, with reference to it ‘may be waived or the time 
extended upon consent or by order of the court for good cause shown.’ Now, if you want to continue this 
matter, you can go through the affidavit, the court would be amenable to that.” 
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in issue), the function of buying agent was transferred to Bee West 
Co. The affidavit delineates the services Bee West Co. performed as 
buying agent and recites that the Bee West Co. commission and 
expenses incurred incident to delivering the merchandise from the 
Bee West Co. warehouse aboard the vessel were for the account of 
Strombecker and paid by Strombecker at no cost to the manufacturers 
of the merchandise covered by the shipments. Attached to the affi- 
davit are copies of the agency agreements between Strombecker Corp. 
and Bee West Co. 

Defendant argues that the Treasury report (exhibit A), which 
defendant introduced in evidence, “‘is persuasive of Bee West’s role 
qua seller.” (Defendant’s brief, page 15.) I have read the report and 
find nothing in it that even suggests that in this case Bee West Co. 
acted as seller in its transactions with Strombecker. Aside from the 
mere saying, defendant refers to nothing specific in the report that 
would tend to support the fact that Bee West Co.’s relationship to 
Strombecker was that of a seller. To the contrary, the report appears 
to indirectly corroborate Bee West Co.’s role as buying agent in 
referring to the buying commission and the fact that Bee West buys 
merchandise from various manufacturers on behalf of Strombecker. 
The report does question certain aspects of the buying commission 
relevant to the amount Strombecker agreed to pay and the amount 
recited in purchase orders. The amount of the buying commission is 
not, however, an issue in this case. Ross Products, Inc. v. United States, 
41 Cust. Ct. 550, R.D. 9225 (1958). The report also refers, to ‘‘hidden 
profit”? realized by Bee West Co. from the difference between the 
invoiced “ex-factory” price and the price Bee West Co. paid to each 
manufacturer. The alleged ‘hidden profit” is not factually developed 
and certain supportive exhibits referred to and said to be attached to 
the report are not part of the Treasury report in evidence. To repeat, 
nothing said in the report tends to rebut the Bee West Co. role as 
Strombecker’s buying agent. Since there is no specific reference in 
the report concerning invoiced inland charges and buying commission, 
I am inclined to give the report little weight cn those specific issues. 
United States v. William Shalland, 30 Cust. Ct. 575, A.R.D. 12 
(1953); A. Goldmark & Sons Corp. v. United States, 15 Cust. Ct. 431, 
Reap. Dec. 6225 (1945); G. R. Kirk Co. et al. v. United States, 7 Cust. 
Ct. 424, Reap. Dec. 5387 (1941). 

I find as facts: 

1. That except for the appraisements in R70/8926, R70/9645, 
R70/3411 and R70/4091, the merchandise covered by the appraise- 
ments in this case, on constructed value basis, was inter alia valued 











40 CUSTOMS COURT 


at the invoice unit prices, net packed, plus separately stated invoice 
inland charges and buying commission marked (X) on the invoices. 

2. That Strombecker Corp. purchased the merchandise covered by 
these reappraisements from various manufacturers in Japan and in 
that connection employed the services of Bee West Co. as buying 
agent. 

3. That the disputed charges marked (X) on the invoices represent 
charges incurred after the various manufacturers delivered the mer- 
chandise to the buyer’s agent Bee West Co. 

4. That none of the disputed charges marked (X) on the invoices 
was an expense to any of the manufacturers incident to the production 
of the merchandise or packing the merchandise ready for shipment 
to the United States. 

I conclude as follows: 

1. That in this case constructed value, as defined in section 402(d) 
of the Tariff Act of 1930, as amended, is the proper basis of 
appraisement. 

2. That except for R70/8926, R70/9645, R70/3411 and R70/4091 
the appraised values are separable as to the invoice unit prices, net 
packed, and the stated invoice inland charges and buying commission 
marked (X) on the invoices. 

3. That except for R70/8926, R70/9645, R70/3411 and R70/4091 
the constructed values of the merchandise in this case are the appraised 
values exclusive of the invoiced amounts for those items marked (X) 
on the invoices. 

Reappraisements R70/8926, R70/9645, R70/3411 and R70/4091 
are severed from this case and as to those four this case is dismissed. 
Judgment will be entered accordingly. 
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Appeal to United States Court of 
Customs and Patent Appeals 


AppEAL 76-27.—United States v. The Kanthal Corporation.— 
Mera Propucts—Rounp Wire—Wire Rops—TSUS. Appeal 
from C.D. 4644. 


Certain metal products were assessed at various rates (12.5%—11% 
ad valorem, depending upon the date of entry) under the provision 
in item 609.45, Tariff Schedules of the United States, as modified by 
T.D. 68-9, for round wire of alloy iron or steel. The Customs Court 
held that the imported products were properly dutiable as claimed by 
plaintiff-appellee at 0.375 cent per pound plus 4 percent under the 
provision in item 608.78, as modified, for wire rods of alloy iron or 
steel, tempered, treated, or partly manufactured. 

It is claimed that the Customs Court erred in finding and holding 
the merchandise properly classifiable under item 608.78, supra; 
in not finding and holding that it was properly classified under item 
609.45, supra; in finding and holding that the merchandise is “wire 
rod,” as that term is statutorily defined in headnote 3(f), subpart B 
part 2, schedule 6, TSUS; in not finding and holding that the merchan- 
dise is ‘‘wire,’’ as that term is statutorily defined in headnote 3(i); 
in finding and holding that the merchandise is a ‘‘semifinished”’ 
product; in not finding and holding that the merchandise is a “‘finished”’ 
product; in finding and holding that Congress in the TSUS approved 
the judicial construction of the term “wire rod,” found in the 1925 
decision in C. J. Tower & Sons (Buffalo) v. United States, 48 Treas. 
Dec. 636, Abs. 49897; in finding and holding that the 1925 decision 
can exert any stare decisis effect on the resolution of the instant action; 
in not finding and holding that the merchandise is “round” as that 
term is used in the TSUS; in finding and holding that a hot-rolled 
product can be drawn and still be classified as a hot-rolled product; 
in finding and holding that “process wire” is not a “finished product” 
as latter term is used for tariff purposes in headnote 3(i), supra; 
in not finding and holding that a wire-rod product, once drawn through 
a die, is transformed into a drawn product, both for commercial and 
tariff purposes; and in not finding and holding that the terms “‘semi- 
finished” and ‘‘finished,” as those terms are used respectively in head- 
note 3(f) and 3(i), swpra, are not synonymous with the differentiation 
made elsewhere in the TSUS between “unfinished” and “finished.” 
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Index 
US. Customs Service 


Countervailing duties: +b. No. 
Imposed; Cheese from Finland; sec. 159.47(f), C.R., amended___-_-_- 76-173 
Waived; Cheese from Finland; sec. 159.47(f), C.R., amended____-~- 76-174 

Customs field organization, changes in; Morristown and Waddington, 

N.Y.; sec. 12(c) and. 1.3(d), C.R.; amended == 222 222. Or ee 76-170 


Foreign currencies: 
Daily rates for Hong Kong dollar, Iran rial, Philippines peso, Singa- 
pore dollar, and Thailand baht (tical), May 24-28, 1976___-__-_- 76-168 
Rates which varied from T.D. 76-121, May 25-28, 1976____.____- 76-169 


Instruments of internationa traffic: 
Bags, certain woven polypropylene, fitted with polyethylene liners; 


designated “git fb 2u iG - Trubs 2b ab. A ie ease Be 76-171 
Tanks, certain stainless steel, used for the transportation of liquid 
chemicals; designated. asc 5 oe ee 76-172 


General Notice 


Customhouse brokers; notice of rescheduling of October 1976 Customhouse 
Broker examination; p. 16. 


Court of Customs and Patent Appeals 


The United States v. The Twin Wintons: C.A.D. No. 
Imported ceramic products-stoneware; classification............--.- 1171 


Customs Coutt 


Appeal to U.S. Court of Customs and Patent Appeals (p. 45): 
Appeal: 
76-27—Metal products; round wire; wire rods; TSUS 


Reappraisement decision: 
Issue: 

Constructed value—separability—Certain appraisements. at invoice 
unit prices, net packed, plus officially noted inland charges and 
commission marked. (X) on the invoices were held separable as to the 
unit prices, net packed, and charges marked (X). Inland charges 
incurred after merchandise was in a condition packed ready for ship- 
ment to the United States incurred for the account of and paid for 
by the purchaser were held not part to the statutory constructed 
value, and the value of the merchandise was: held not to include a 
bona fide buying commission paid by the importer. Strombecker Corp., 
C.D. 4653 

Merchandise: 
Roadway sets or toys, C.D. 4653 
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